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ABSTRACT 
European Union (EU) is an association of European states having international 
legal personality and is therefore a subject of Public International Law. According to 
the provisions of the Treaty on European Union (TEU) 1992, EU was established 
to undertake and implement some common political, economic and social policies for 
the member states. For the sake of attaining this goal EU binds its member states by 
the Treaty of Accession and all other European Commission (EC) Directives from 
the moment any European state signs for the membership of EU. There are some 
instances in which EU member states after signing EU Accession Treaty have 
brought changes to domestic policies or legislations resulting into a breach of the norms 
of Public International Law and in some cases the provisions of previously executed 
Bilateral Investment Treaties (BIT). When such breaches were complained before 
international judicial forums, European Commission (EC) and European Court of 
Justice (ECJ) have actively tried to establish that in case of any clash between EU 
Law and Public International Law or BIT provisions, norms of EU Law will 
prevail. This work tries to expose this conflict of hierarchy between two sets of legal 
norms and how it may affect the international relationship of modern states.  

INTRODUCTION 
Attracting foreign investment and expansion of trade and business is one of the 
most important reasons for which modern states maintain international 
relationships. The common practice in the world of foreign investment particularly 
in American and European countries is the execution of well negotiated bilateral 
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treaties between host and investing states before the foreign state undertakes any 
massive scale investment initiative.1 Bilateral Investment Treaties (BIT) is designed 
to secure fair and equitable treatment of foreign investment in the territory of the 
host state and to ensure a minimum standard of treatment.2 The creation of the 
European Union (EU)3, an association of European States having international 
legal personality4 has brought forward a new problem of competition between the 
norms of two legal systems namely EU norms and BIT norms and in some 
instances this competition of priority attempted to oust the provisions of bilateral 
investment agreements between states.5 This issue is significant to discuss because 
this legal issue may have an extensive impact on the international relation between 
EU member states and other states concerning trade and investment. This 
competition of priority is not limited to bilateral investment treaties and EU law. 
Rather, EU law in some cases has taken conflicting position with the Public 
International Law at large.6 And there have been questions as to the hierarchy of 
norms and as to which norm will prevail in case of such conflict.7 In general, 
Public International Law is binding upon all the states irrespective of any regional 
demarcation.8 EU treaties are nowadays clearly treated as part of public 
international law.9 At the same time, bilateral investment treaties are also part of 
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public international law as these are treaties executed between two sovereign states. 
However, there is no possibility of conflict between Public International Law and 
bilateral investment treaties as the BITs are supposed to be interpreted according 
to the norms of Public International Law. 10 But this is not the case when EU law 
comes in conflict with BITs or Public International Law. This is because, 
European Union has always aimed to establish an autonomous legal system for 
achieving some common goals 11 and the instruments creating EU does not 
mention any thing as to the hierarchy of legal norms though in Article 216(2) of 
Treaty on the Functioning of the European Union (TFEU) 12 and Article 3(5) of 
TEU 13, the EU acknowledges that they will be bound by International Law. In 
some instances, European Commission and European Court of Justice (ECJ) both 
being representative bodies of EU have tried to establish that in case of any 
conflict of EU law with BITs or Public International Law, EU law will prevail. 14 
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